THE NATURE OF TITLE CLAIMS

For a title insurer, the words “title claim” are quite dreaded.  It means that some time after the closing process a claim arises—an assertion by the insured party of the   existence of a lien, encumbrance, legal action, defect or other matter affecting title thereby resulting in a potential loss to the Insured. A Claimant is an “Insured” under a policy of title insurance who shall have provided a Notice of Claim to the Insurer of the existence of any claim. 

The Notice of Claim that is given to the title company is written notification to an insurer that advises them of the facts relating to the claim.  In other words, an allegation has been made disputing the validity of title or disputing an unresolved outstanding interest within the realm of the title policy.  The insurer has been given notification that this matter must be addressed and covered as per the terms of the policy.   In addition, in order to receive compensation the claimant must prove that there was a loss suffered. 

Due to the busy real estate market, there is likely to be an increase of title claims in the future.  These claims may be based on a number of issues as set forth below.  Though the purported claim may not have any credibility, it is still the obligation of the title company to investigate the claim and to make a determination if further action needs to be taken by its Claims Department.

In determining the validity of a title claim the Claims Department needs information pertaining to the claim, such as correspondence received in connection with the transaction and documentation that would relate to the claim.  A general review is then made of the claim to establish if there is a legitimate allegation, and whether the claimant is the proper party to make a claim.  If the claim is unfounded it will be rejected along with an explanation of denial to the claimant.  If the nature of the claim has merit, the title company will take the steps to settle the claim.  If there is a pending lawsuit that is the subject of the claim, the Insurer may, depending on the merits, settle the lawsuit or pay for the defense of the claimant. When liability and the extent of loss have been finally fixed in accordance with the provisions of the policy, the loss is then settled with the claimant.  If the title claim provides for a total failure of title, the insured will be paid up to the amount of the policy.

The Insured has paid for a policy of title that will protect against possible future claims based upon pre-closing defects in title. Possible title claims derive from a number of areas as set forth below:

· Undisclosed or missing heirs in the chain of title

· Undisclosed unrecorded mortgages on a refinance or a sale

· Forged Deeds, Powers of Attorneys, Satisfaction of Mortgages and other documents 

· Tax Liens

· Outstanding easements 

· Survey issues regarding boundary lines

· No valid notice to parties in interest in a Foreclosure proceeding

· Recording priority in documents—mistakes in recording legal documents

There are many ways to handle a title claim.  It can go through an arbitration process, through negotiations or through a trial process.   

To bring this matter to the “real world”, a potential title claim involved a mortgage broker who contacted several title companies to place title applications for its borrowers.  Upon receipt of the title report, the broker changed information by scanning the mortgage pages, thereby resulting in having checks made to bogus lenders in false amounts.  In addition, closings were fraudulently set up (a) without the title company’s knowledge, and (b) by advising the title company that the closings were adjourned when in fact the closings actually funded.  In reality, the closings were held with the lender believing that the mortgage closings were bona fide transactions.  The broker proceeded to scan title policies, change owner and mortgage information, change authorized policy numbers and passed the forged policies to the lender’s counsel at closing.  It took a few months for the parties involved to realize that something was amiss.  Eventually, there were numerous mortgage defaults and an investigation was made by the District Attorney.  The title companies, title closers, mortgage broker’s employees and lender’s counsel were brought in to testify at a grand jury hearing.  Unfortunately, the mortgage broker absconded with the lender’s funds and fled the country. Title claims were submitted to the title companies involved.  In at least one instance, the title company was determined to have no liability as it had not issued actual policies for closing, nor had it authorized any of the closings. To date, this is an ongoing matter.

Potential title claims generally fall into two broad categories.  Certain claims can be avoided by having diligent experienced individuals examining the title chain.  For example, some of the more common types of claims are missed judgments and liens against the current record owner, or against owners in the recent past.   Missed mortgages of record are also a common source of highly expensive claims.  The bottom line is that for an examiner to miss such items is, in most cases, simply inexcusable.  Often a more careful examination of title would have avoided the devastating claim.  

A second category of claim involves forged deeds, powers of attorney or other documents.  In fact these types of claims are much more difficult, if not impossible, to detect.  Certain events should trigger careful scrutiny such as deaths in the chain of title, reviews of foreclosure proceedings and recently recorded deeds for nominal or no consideration. 

Due to the nature of title insurance coverage, claims often occur many years after the date of the policy.  The policy itself does not expire unless the insured parties dispose of their interests in the subject premises. Despite its best efforts no title company can totally avoid all of the risk involved in insuring a title.  
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