Survey options available that can save time and money
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The importance and necessity of accurate surveys and the survey coverage provided within title insurance policies are two of the most misunderstood aspects of the real property closing process. New surveys can be quite costly and time-consuming, depending on the location and size of the property, and title insurance agents have a variety of approaches they can take to both reduce these costs and to speed the closing process.  In all transactions the lender dictates the survey coverage required.

Surveys are often the last issue covered when performing a title search and therefore present further time pressure for the surveyor when a new survey is necessary. Therefore, as is standard practice in the industry, Horizon Land Services always tries to locate copies of “survey prints” when doing the title search by tracking the last title insurer of the property. We then request a copy of the existing survey print from that company to enable us to determine that the physical survey lot lines conform to the tax map and the last deed description.  A differentiation of these matters can create an exception to title which will be an item not insured against in the title policy. 

The title agent also carefully analyzes the survey and notes all of the encroachments and projections of the improvements on the subject premises onto and over adjoining properties or publicly owned land such as a legally opened street or road.  Encroachments or projections from adjoining premises onto or over the premises we are insuring are also set forth in our title reports.  Said encroachments and/or projections, as well as the variations between the physical lot lines and the tax map or record description, constitute exceptions to title.

New surveys are primarily ordered in cases where the property is being purchased, or in the case of commercial refinancing when there is no existing survey print available.  In Manhattan, we always try to locate a print of an existing survey by contacting the various surveyors in Manhattan who have a wealth of old survey files.  If the print can be located, the surveyor can take an old survey made by George Hollerith, for example, done in 1906 and can go out to the property and "update by visual inspection," which means that a licensed surveyor visually examines the property, ascertains the changes, notes them on the existing survey, and adds new certifications to the old survey for the owner/purchaser, the lender, the title agent and the underwriter.  Survey updates by visual inspection are usually very reasonable in price as compared to the cost of doing a new survey.  In transactions which involve a one- to four-family residential property we have a less expensive and faster option,  a “company inspection,” which involves taking a copy of the survey to the property and performing an inspection by “eye,” and noting where there have been changes to the improvements located therein.  In contrast to the “visual inspection,” a company inspection does not employ the services of a licensed surveyor.  In the latter instance survey certifications are not updated.

New surveys and survey updates by visual inspection are very important to the current and future use and value of the property. Some of the changes they uncover could include an extension to the building that was never legalized or recorded for tax purposes or a new structure on an adjacent property that potentially encroaches onto the subject property, diminishing its value and restricting its use. Perhaps they uncover something simple such as a garage that was converted to living space or a dormer that was added. A survey update will also show if a deck or a pool has been added and if these additions are not within the lot lines, etc.  In the case of land under water, such as in the Hamptons, the property as shown on the survey may extend to the bulkhead line, however part of it may not be usable, having eroded from the water and now being under water.  The title policy will recite that we won’t insure same.

Other common changes uncovered by visual inspection of an existing survey print are added fences, hedges and retaining walls that have been added over the years by previous owners or their neighbors that may or may not be within lot lines. These fences may have been added by the owner we represent or by the adjoining owners for a variety of reasons which have not been physically located as on an existing survey. These fence additions may prevent our owner from using part of his property because he does not have access by virtue of the location of the barrier. The owner may not have even realized that the property beyond the fence, hedge or wall belonged to him. This can potentially pose a major legal issue to be considered, since fences that prohibit access to the property and have been up for a period of 10 years, along with other prescriptive requirements, can allow the adjoining owner to claim the right to that portion of the property through "adverse possession."

A company inspection may possibly indicate some of the issues just outlined, however, it is critical to keep in mind that a company inspection is by its very nature far less reliable or clear than a visual inspection.  While a visual inspection will probably clearly illustrate such problems, a company inspection may merely hint at them.

For the purposes of mortgaging the property, common practice is to use a “survey endorsement,” which affords the lender coverage that he might have gotten had we done the survey reading (looked at the survey print and listed any adverse matters that were shown on the print), and allows a faster closing, as there are no time constraints for preparing a new survey or updating an existing survey. The endorsement is provided for a fee, which is 10% of the full mortgage premium. As with “company inspections,” a survey endorsement can only be used when the premises in question is classified as one- to four-family residential. Through a survey endorsement, we are guaranteeing against adverse matters that might have been disclosed had we done the reading and inspection.

At Horizon Land Services, we are dedicated to providing expert title services that insure that all of our clients not only close their transactions in a timely manner, but also receive the level of services most appropriate to their particular transaction, with an eye toward controlling costs wherever possible.
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