RIPARIAN RIGHTS: HOW IT AFFECTS PROPERTIES ABUTTING WATER

Within the five boroughs of New York City and other counties including Westchester and Suffolk, especially in the Hamptons, there are properties or parcels of land that adjoin or border natural bodies of water that are navigable such as oceans, lakes or rivers.  Other properties may have a smaller body of water running through a portion of the property such as streams, ponds or brooks.  In any of these cases there are rights of others, the city, town or state that may not be insured against when insuring title to the real property.  The record owner may have a right to use the waters, but may not necessarily have total possession or ownership of the waters abutting or adjoining the property.  The rights of others in and to that body of water are called “riparian rights”.  Although riparian owners have certain rights to use water, they do not actually own the water itself.

Typically, when performing a title search these water issues will be disclosed when checking a tax map which shows the bulkhead line or shoreline of the ocean adjacent to the property line. Also, when a survey is performed it may reveal water flowing through the property, or indicating an entire parcel of land abutting a natural body of water that through time and erosion has now submerged part of the property under water leaving the remainder of the property on dry land.

In a different scenario, some parcels of land are built close to or adjoining designated “Wetland” areas.  A Wetland area is one designated by the government to remain in its natural state and is land that is meant to be undeveloped so that it can preserve the natural order of wildlife and vegetation.  The U.S. Army Corps of Engineers, a federal agency, is primarily responsible for regulating wetlands, although other agencies that also play a role in the management of Wetlands are the Environmental Protection Agency (EPA), U.S. Fish and Wildlife Service and the Soil Conservation Service.  The EPA and the U.S. Army Corps of Engineers are involved in the decisions to grant permits to developers and others.  

There are exceptions that we raise in the title report and subsequently the policy that are not insured against.  For example, in the case of a stream, brook, pond or Wetlands we will raise the following:

· Except the rights of others to the natural and unobstructed flow of the stream, brook, pond, etc.

· Except the rights of others by reason of the Wetlands area.
When title is being insured for a property that is adjoining a large body of water such as the Atlantic Ocean, the following exceptions will be raised and appear in the policy:

· No title is insured to any land lying below the high water line of (or land now or formerly lying in the bed of) the Atlantic Ocean, its arms, branches and tributaries by whatever name called, as same now exists or formerly existed.
· Except riparian rights and easements of others to and over the Atlantic Ocean but policy does not insure any riparian rights or easements in favor of the owner of the premises herein.

· Except rights, if any, of the public acquired by previous adverse use of by virtue of local custom with respect to the special nature of seaside beaches, to use any part of the land seaward of the natural line of vegetation, or of the extreme high water line, as a public beach or recreation area.

· Except the right of the United States Government to establish harbor, bulkhead or pierhead lines or to change or alter any such existing lines and to remove or compel the removal of fill and improvements thereon (including buildings or other structures) from land now or formerly lying below the high water mark of the Atlantic Ocean without compensation to the insured.

· Except the right of the United States Government, the State of New York and the City of  * (or Town of )* or any of their departments or agencies to regulate and control the use of piers, bulkheads, land under water and land adjacent thereto.

· (For Southampton Only):  Rights of the Town of Southampton and the public to the use of the beach fronting on the Atlantic Ocean.

It should also be noted that land under water is an exception to the general rule that a condemnation or taking by the federal, state or local government is subject to compensation by the governmental entity.  For example, the taking of such property by the federal government for the purposes of controlling commerce or navigation is not subject to compensation.  In contrast, a riparian owner will be compensated for the taking of riparian rights for interests other than commerce or navigation. A riparian owner is one who owns property with water on it or on one of its boundaries. Riparian rights refers to the rights that owner has to the use or restrictions on others' use of that water.  While not an ownership right, riparian rights include the right of access to, and use of the water for domestic purposes (bathing, cleaning and navigating).

Finally, an interesting aspect of parcels of land abutting bodies of water is that their boundaries are subject to change over time due to the fact that the course of rivers, streams and creeks frequently change.  Floods, droughts and storms, to name a few factors, can dramatically change the boundaries of waterfront properties in ways hardly imaginable with properties not so situated. 
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