WHY TITLE INSURANCE?

Title insurance has been defined as a contract of indemnity against the loss or damage arising out of defects on or liens upon the title to real property.  Perhaps the easiest way to understand this particular form of insurance is by way of contrast with auto and homeowners insurance which are much more widely known.  Auto and homeowner insurance policies (sometimes referred to as casualty or hazard insurance) insure against future loss.  Insurers categorize their policyholders based on factors such as age and driving record.  Based on this information policyholders are put into a category representing a certain type of risk, and insurance companies charge them a premium accordingly. 

Title insurance underwriters agree to indemnify owners and/or lenders in the event of an actual future loss caused by a covered defect in the title.  Title insurance underwriting is different from casualty insurance companies, however, in that title companies and title agents put a large amount of their earned premium into risk elimination efforts to minimize the risk of a future loss.  Of course, title insurance companies and title agents assume risks as well, and provide financial indemnity to policyholders in the event of a loss, but they are able to take additional steps to eliminate the risk by searching the title to determine what needs to be done, for example, to convey clear title to a purchaser. 

It must be emphasized that real estate titles are precarious and that when an individual or an entity purchases real property they may not be receiving what they intend to buy.  While it may seem a distinction without a difference, it is a fact that a buyer of land receives title to the land and not the land itself.  One party does not hand over the piece of land to the other, nor does the buyer simply carry the land away.  What the buyer receives is the “title” and that title gives him/her/it the right to enter upon the land and to possess, occupy, use, control, enjoy and dispose of the land.  Ownership and titles are created primarily by deeds of conveyance but also through wills, inheritance, court orders and sometimes, by operation of law. 

The title company’s and title agent’s role is to carefully scrutinize the relevant public records.  After an extensive, exhaustive search is performed it is then determined if there exist possible rights, liens and/or claims or encumbrances that affect the property.

The task performed by the title company and title agent require a great deal of familiarity with the relevant public records in order to properly interpret and analyze the legal effect on title of each item found.  A prospective purchaser may well ask himself or herself why he/she needs the services of a title company and title agent when the public records are after all, “public”.  Why not do the search themselves and avoid the costs inherent in title insurance?

While superficially attractive, this option is extremely risky and shortsighted with potentially disastrous results.  As underscored above, title companies and title agents are experienced and highly skilled in understanding the state of real estate titles – they have to be since their policies will insure over many title defects found in the public records.  The title company or title agent who lacks the necessary expertise quickly finds itself overwhelmed with claims and is driven out of business.

Another reason why a simple search by anyone other than a title company or title agent is woefully inadequate to protect a prospective purchaser or lender is that title companies and title agents not only locate, expose and correct known defects in title, but, they also insure over “hidden defects” that no examination of the public records, however diligent, will ever reveal.

Examples of possible “visible defects” found by a competent title company or title agent are open mortgages of record, breaks in the chain of title, open judgments, Federal Tax Liens, etc.  In these cases, the title company will list said issues in the preliminary title report with the understanding among the parties to the transaction that these issues must be disposed of prior to or at closing.

“Hidden defects” in title are defects that are not possible to expose with a simple examination of public records.  In some cases they can be almost impossible to detect but can cause major problems in the ownership of property.  A prospective purchaser can be assured that the title agent or title company will take responsibility for these problems if they should arise.

Perhaps the most obvious hidden defect is a forged deed, mortgage or satisfaction of mortgage.  No examination of the public records is likely to detect the fact that documents appearing of record were in fact forged.  Indeed, the title company and title agent themselves, even with their experience and professional expertise honed over many years and thousands of title examinations, are unlikely to detect a well-executed forgery.  This is one area where the title company or title agent, unable to eliminate the risk simply assumes the risk, which would otherwise fall on the prospective purchaser. 

Deeds which appear valid but were actually delivered after the death of the grantor or grantee, deeds by persons mentally incapacitated and deeds by minors are additional examples of deed which are invalid or can be nullified after the transaction is complete. Here again the title policy offers outstanding protection against the unknown and unknowable risk. 

A very common hidden risk concerns undisclosed heirs in a fact pattern where the title company or title agent is insuring a deed executed by all the purported heirs of an individual who died without leaving a will.  Absent the approval of a Surrogate Court, the title company or title agent has no certain way of ascertaining whether another heir will come forward after the sale, claiming a percentage interest in the real property.  Title companies and title agents attempt to minimize their risk by obtaining heirship affidavits, but that is indeed a weak basis on which to assume such a potentially devastating attack on the state of title. 

In exchange for its one time premium, the title agent and title company insure a buyer against the risks enumerated above and others, whether detectable from the public records or hidden.  The protection afforded by title insurance covers not only against loss by reasons of the matters specifically insured, but just as importantly against the expense of title litigation, therefore making it a necessity at closing. 
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